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1. Introduction

Asian American Institute (AAI) supports the enactment of the June 30, 2009 proposed
amendment to Chapter 2-92 (“Proposed Ordinance”) regarding the City of Chicago’s Minority-
Owned and Women-Owned Business Enterprise Program for construction contracts (“MBE
Program”) that is currently being considered by the City Council. AAI is a pan-Asian, non-
partisan organization whose mission is to empower and advocate for the Asian American
community through research, education, and coalition-building. AAI partners with affiliate
organizations located in Washington, D.C., San Francisco, and Los Angeles; the organizations
collectively have local and national expertise on civil rights issues that affect Asian Americans.

AAI applauds the drafters of the Proposed Ordinance for justly including Asian
Americans as a category of presumptively socially disadvantaged minorities. The Proposed
Ordinance reflects the City of Chicago’s continued efforts to remedy past and existing
discrimination against Asian American-owned businesses in the construction industry. There is
indeed a sufficient evidentiary and legal basis for the continued inclusion of Asian Americans in
the MBE Program. The research commissioned by the City of Chicago shows that Asian
American-owned businesses are appropriately included as a presumptively socially
disadvantaged category. This conclusion is echoed in the research and testimony submitted to
the City Council by AAI and others in past years.

As background, Asian Americans were previously removed from the categories of
presumptively socially disadvantaged minorities in the MBE Program. AAI, Association of
Asian Construction Enterprises, and other community members advocated for the reinclusion of
Asian Americans and, in 2007, Asian Americans were reincluded as a presumptive category.

AAI submits the current testimony to convey that Asian Americans do face
discrimination and, for all the reasons explained below, it is crucial for Asian Americans to
remain a presumptive category in the MBE Program.
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I1. The Proposed Ordinance Properly Includes Asian Americans
As a Category of Presumptively Disadvantaged Minorities.

A. Governing Legal Standards

According to the United States Constitution and corresponding case law, a minority
public contracting program such as the City of Chicago’s MBE Program must pass the test of
strict scrutiny. City of Richmond v. J.A. Croson Co., 488 U.S. 469, 476-511 (1989). In other
words, the MBE Program is required to (1) serve a compelling interest of the local government
and (2) be narrowly tailored to remedying past or existing discrimination. /d. Analyzed under
these standards, the City of Chicago has a sufficiently compelling interest in redressing racial
discrimination so that the City will not function as a passive participant in a discriminatory
marketplace. The race-conscious goals of the Proposed Ordinance are narrowly tailored to
remedy past and existing discrimination against Asian Americans and other minority groups and
women.

B. Summary of Why Asian Americans Should Remain
a Presumptive Category in the MBE Program

The pervasive discrimination against Asian American-owned businesses in the Chicago
area prevent them from competing on equal footing for public contracts and justify the limited
remedial measures of the Proposed Ordinance. Extensive evidence of discrimination against
Asian Americans is documented in various sources, including the June 10, 2009 report by Dr.
David Blanchflower (“2009 Blanchflower Report”) whose recommendations were adopted in the
Proposed Ordinance. Asian American-owned businesses face discrimination in obtaining
government contracts — as well as in obtaining bonding, credit, fair prices from suppliers, access
to social networks, and information about contracting opportunities.

In addition to the data presented by Blanchflower, the unique history, culture, and
demographics of Asian Americans must also be considered in order to accurately assess
discrimination against Asian American-owned businesses in the Chicago area. Asian Americans
have experienced racial discrimination in virtually all areas of life. Since this nation’s earliest
days, discriminatory federal, state, and private actions have denied Asian Americans equal rights
not only in the sphere of government contracting, but also in the areas of citizenship,
immigration, land ownership, education, marriage, and business. Discrimination against Asian
Americans continues to this day, particularly in government contracting.

Past and existing discrimination against Asian Americans more than justifies their
inclusion as a presumptively socially disadvantaged category in the MBE Program.
Accordingly, members of this Subcommittee should unanimously approve the Proposed
Ordinance and recommend its enactment to the City Council.

C. Evidence of Discrimination Against Asian Americans

As set forth in detail by the 2009 Blanchflower Report, Asian Americans do face
discrimination that justifies their continued inclusion as a presumptive category in the MBE
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Program. Importantly, Blanchflower clearly states, “My recommendation is that minorities are
defined as - African-Americans or Blacks; Hispanics, Asians/Pacific Islanders and Native
Americans.” 2009 Blanchflower Report at v (emphasis added).

Blanchflower goes on to explain that a recent study of Asian American construction
contractors in the Chicago area “found that a significant majority had experienced discrimination
in the last five years. These [Asian American contractors] reported that without the City's
program they could not survive. Prime contractors did not hire them as a subcontractor on
private sector projects despite using them on public sector projects with goals. They also
reported of difficulties in obtaining bonding and working capital.” Id. at 64 (emphasis added).
Blanchflower also states that “[t]here is now evidence that Asians are discriminated against in
the credit market.” Id. at 59.

In his 2009 Report, Blanchflower also referred to and relied upon his 2007 report
regarding the City of Chicago MBE Program (“2007 Blanchflower Report”): “In [the 2007
Blanchflower Report], I argued that Asians should be included in the program...These
arguments remain valid.” 2009 Blanchflower Report at 99-100, emphasis added. Specifically,
Blanchflower quoted his 2007 Report by stating, “There is a good deal of new evidence on how
Asian-owned businesses have fared since the review that was taken after Judge Moran’s decision
where he opined that there was insufficient evidence to include Asians in the program. There is
quantitative evidence —especially from the credit market and on unemployment and wages, plus
anecdotal evidence of discrimination that is stronger than it was in 2004 which convinces me that
there is now enough evidence to suggest that Asian-owned firms be brought back into the
program.” Id.

Blanchflower’s statements about overall discrimination in the Chicago construction
market further convey the need for the City Council to enact the Proposed Ordinance:

My first conclusion is that, in my view, there remains a basis in the evidence to
justify the existence of a goals program. This evidence suggests that
discrimination continues to exist in the Chicago construction market. It is
exacerbated by discrimination in the credit market that acts as a market failure,
which means this discrimination persists. Firms owned by minorities...are unable
to obtain loans when they apply for them, even with the same characteristics as
white men. When they do get them they have to pay higher interest rates. When
banks do not know the race of the owner, there is no difference, suggesting this
is...due to...to discrimination. The City of Chicago in my view is then justified in
maintaining its goals program. There is no evidence that I have seen that
suggests that, in comparison with my earlier reports to the City, the observed
discrimination has diminished over time.

2009 Blanchflower Report at 94-95.

As explained above, the 2009 Blanchflower Report clearly recommends that Asian
Americans be included as a presumptive socially disadvantaged category in the MBE Program,
due to the strong evidence of discrimination. Blanchflower does state his concern that the
recession is harming Asian Americans and other business owners; however, this concern, while
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appreciated, should not be mistakenly interpreted as being the only basis for the Proposed
Ordinance. The stronger basis for the Proposed Ordinance, as set forth clearly elsewhere in the
Report, is the finding of discrimination against Asian Americans and other specified groups of
business owners. See, e.g., 2009 Blanchflower Report at 59, 94-95, 99-100. Moreover,
Blanchflower’s recommendation that an “interim review be undertaken by the end of 2012 to
allow for an examination of the impact of the recession” (id. at vi) applies to all groups included
in the MBE Program and not solely Asian Americans.

It should be noted that, in addition to the evidence set forth in the 2009 Blanchflower
Report, other evidence demonstrates that there Asian American contractors justly belong in the
MBE Program. A full review of such evidence is beyond the scope of the current testimony, but
one source of relevant data is Equal Access (“Equal Access”), a booklet published in 2008 by
Asian American Justice Center, an affiliate of AAI. A copy of this booklet is attached to the
main copy of this testimony, and additional copies are available upon request. Furthermore,
research commissioned by Cook County showed that Asian subcontractors received zero dollars
during the time period where Cook County was enjoined from continuing its M/WBE program
for construction contracts. See Colette Holt, Review of Compelling Evidence of Discrimination
Against Minority- and Women-Owned Business Enterprises in the Chicago Area Construction
Industry and Recommendations for Narrowly Tailored Remedies for Cook County, Illinois
(2006) (providing further documentation of discrimination against Asian American contractors in
the Chicago area).

D. Context for Understanding Discrimination Against Asian Americans

The City Council should consider the unique history and demographics of Asian
Americans in order to accurately assess and understand discrimination against Asian American-
owned businesses in the Chicago area. Asian Americans are an extremely diverse group in terms
of socio-economic status, education, language, religion, and other factors. Research conducted
on Asian American contractors — and the interpretation of such research — should account for this
diversity. In particular, lawmakers and researchers should guard against concluding that all
Asian Americans are economically successful, because it is merely a myth that Asian Americans
are the “model minority”. AAI recommends that, in the future, the City employ more rigorous
research techniques that account for the unique ways in which Asian American-owned
businesses experience discrimination.

1. Past and Present Discrimination Against Asian Americans

From the very beginnings of American history, Asian Americans have faced
governmental discrimination that has prejudiced their ability not only to obtain government
contracts, but also to exercise the most basic rights. For many years, laws banned Asian
Americans and other minorities from becoming naturalized citizens and severely restricted the
ability of Asians to enter the United States as immigrants. The few Asians who overcame the
discriminatory immigration laws then faced significant barriers in exercising even basic rights,
such as the rights to marry' and to obtain an education.” Asian Americans’ business rights were
also unfairly hampered; for example, local ordinances in Chicago unfairly restricted the
economic growth and advancement of Chinese-owned businesses.” Further, until as recently as
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the late 1940s, Illinois and several other states prohibited Asian Americans, including American-
born citizens of Asian descent, from acquiring land.* Yet, the most egregious example of the
effects of discrimination against Asian Americans was the brutal internment of approximately
120,000 Japanese Americans during World War II, * including many who resettled in Chicago
and Cook County (including relatives of some members of the Association of Asian
Construction Enterprises).

Ominously, another study shows that many Americans continue to harbor racist views
against Asian Americans. This study found that approximately 25% of the American public hold
decisively negative views of Chinese Americans, and 46% of those surveyed believe that
“Chinese Americans passing on information to the Chinese government is a problem.”
Moreover, approximately 15% of those polled believed that Chinese Americans were “[m]ore
willing than others to use shady practices,” and also that Chinese Americans are “twofaced” and
“conceited.” In the past decade, Chicago has seen a number of hate crimes and hate incidents
involving Asian Americans. And post-9/11, South Asian Americans and other Asian Americans
have increasingly faced unjust racial profiling on the local and national levels. ®

Although often touted as a “model minority,” Asian Americans nationally and locally
face many economic problems, as shown by data from the United States Census of 2000. In
Chicago, Korean Americans have a poverty rate of 30% — higher than the poverty rates of
whites, Latinos, and African Americans. The overall poverty rate for Asian Americans is 14%
(compared to 9% for whites) and certain subsets of Asian Americans, such as Hmong and
Cambodian Americans, have extremely high poverty rates of 60% and 40% (much higher than
the rates of African Americans and Latinos).

2. Discrimination Against Asian Americans in Business

Discrimination against Asian Americans continues to this day, particularly in the business
setting. Asian Americans receive unduly low returns on their education, as compared to whites.
Equal Access at 33. “Even in Chicago, where educational attainment for Asians is significantly
higher than for non-Hispanic whites, Asians earn only 71 cents to every dollar earned by non-
Hispanic whites. In other words, Asians are having difficulties translating their education into
earnings.” Id. Asian Americans often have the “inability to find job opportunities

commensurate with [their] education and training”.9

Similarly, the United States Commission on Civil Rights has found that being of “Asian
descent” had a “negative effect” on an employee’s chance to move upward into management.'
Indeed, one study stated that Asian Americans “face the worst chance [among all racial groups]
of being advanced into management positions.”11

Disturbingly, the underlying racism that gave rise to the internment of Japanese
Americans during World War II still appears to be with us today, and it forms the backdrop that
this Subcommittee should consider in assessing the concerns of Asian Americans. The City’s
attempt to remedy discrimination through the MBE Program represents an appropriate effort to
begin to break the cycle of discrimination and disadvantage.
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3. Implications for City Council’s Consideration of Proposed Ordinance

Asian Americans have a unique history of discrimination and, as such, a one-size-fits-all
assessment will not exhaustively measure the discrimination that Asian Americans currently
face. Thus, there are inherent limitations of the 2009 Blanchflower Report in measuring
discrimination against Asian Americans. The 2009 Blanchflower Report correctly concludes
that Asian Americans have faced discrimination that justifies continued inclusion in the MBE
Program. However, when interpreting the 2009 Blanchflower Report and its recommendations,
the City Council should consider the following points.

a. “Household income” (see, e.g., 2009 Blanchflower Report at 99) is not
always a reliable indicator of the success or disadvantage faced by Asian
Americans. Many Asian American families live in joint or multi-
generational households; plus, the household income might not account
for unpaid or marginally paid family members who assist with the
business.

b. “Self-employment” or “entrepreneurship” is not always a reliable indicator
of the success or disadvantage faced by Asian Americans. For example,
statistics on relatively high self-employment rates of Asians can indicate
discriminatory racial barriers that drive Asian Americans to be self-
employed — such as workplace discrimination in the mainstream market,
inability to advance meaningfully in businesses that are owned by others,
or underemployment in mainstream markets commensurate with their
levels of education.

C. As explained above, Asian Americans in Chicago and elsewhere
experience an unduly low return on their education. Therefore, numbers
depicting “net worth,” “household incomes,” and “self-employment” (see,
e.g., 2009 Blanchflower Report at 93-94, 99) do not paint a complete
picture of whether Asian Americans suffer discrimination or social
disadvantage, because Asian Americans with a seemingly high net worth
or income might still be receiving an unfairly low return on education.

d. Asian Americans in Chicago are quite diverse in terms of ethnicities,
socio-economic status, languages spoken, and several other factors. In
order to obtain more comprehensive facts regarding discrimination against
Asian American contractors, data regarding the subgroups within the
Asian American community would need to be disaggregated.

e. In describing certain weaknesses in data regarding Asian Americans (2009
Blanchflower Report at 99-100), Blanchflower relies upon a book by
Fairlie and Robb that appears to be about general businesses in the United
States and not specifically about construction businesses in the Chicago
area. Id. at 34. Blanchflower also acknowledges the following about the
Fairlie and Robb book: “A good deal of this evidence is considerably out
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II1.

Conclusion

of date given it is seventeen years old...” Id. Nonetheless, as discussed
above, the 2009 Blanchflower Report does contain recent evidence
showing discrimination against Asian American construction contractors
in Chicago.

Asian Americans construction contractors in Chicago have suffered
ongoing repercussions from previously being excluded as a presumptive
category in the MBE Program. Confusion still exists among contractors
and the general public regarding whether Asian Americans are a
presumptive category in the program. This confusion was exacerbated
when the Chicago Sun-Times incorrectly stated in article dated June 29
and June 30, 2009 that Asian Americans were not included as a
“presumptively socially disadvantaged” minority group in the Proposed
Ordinance. The Sun-Times subsequently apologized for the errors and
printed corrections, but this is just one example of the continuing
detriments caused by Asian Americans’ previous exclusion from the MBE
Program.

Asian American construction contractors in Chicago face discrimination
not only in obtaining government contracts, but also in obtaining bonding,
credit, fair prices from suppliers, access to social networks, and
information about contracting opportunities. Asian American contractors
also have concerns regarding enforcement and monitoring of the MBE
Program, because misuse of the MBE Program — such as by fraud, pass-
throughs. Some of these types of discrimination and disadvantage are
outlined in the 2009 Blanchflower Report, but future research that the City
undertakes should further investigate these practices as they affect Asian
Americans.

Asian American contractors in the Chicago area have suffered and continue to suffer
discrimination. Therefore, the City Council should include Asian Americans as a presumptive
socially disadvantaged category in the MBE Program by enacting the Proposed Ordinance.
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